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I. MANDATE

1. At its forty-first session in 1985, the Commission on Human Rights, by
resolution 1985/33 decided to appoint a Special Rapporteur to examine
questions relevant to torture. The Chairman of the Commission appointed the
Special Rapporteur on 12 May 1985. Pursuant to this resolution, "the

Special Rapporteur shall seek and receive credible and reliable information
from Governments, as well as svecialized agencies, intergovernmental
organizations and non-governmental organizations" concerning torture (vara. 3)
and "respond effectively" to such information (para. 6).

2. As requested, the Special Rapporteur submitted a comprehensive report to
the Commission on Human Rights at its forty-second session entitled "Torture
and other cruel, inhuman or degrading treatment or punishment"
(E/CN.4/1986/15) and informed the Commission on his activities regarding the
cquestion of torture, including the occurrence and extent of its practice,
together with his conclusions and recommendations.

3. At the same session, the Commission, by resolution 1986/50, decided to
extend the mandate of the Special Rapporteur for one vear in order to enable
him to submit further conclusions and recommendations to the Commission at its
forty-third session. The Council endorsed that resolution by

decision 1986/138 of 23 May 1986.

4. The interpretation of the scope of the mandate of the Special Rapvorteur
is contained in his first report to the Commission (E/CN.4/1986/15,

varas. 22-24). In the present report he will make some additional comments
relevant to the interpretation of his mandate.

5. On various occasions the Special Rapporteur has been asked to disclose
the identity of his sources, as they were considered by the country concerned
to be unreliable or biased. He has invariably replied that he is not in a
position to do so for several reasons. First, if he provided this information
in some cases and refused to do so in others, it would put him in an awkward
position. BAnd in some cases there are very good reasons for not disclosing
the identitvy of the source in order to protect the versons involved or their
relatives against retaliatory measures. This is true in particular when the
organization which provided the information is either within the country where
torture is allegedly practised or received its information directly from
persons living in that country. Secondly, the Svecial Rapporteur feels that
it is his responsibility to determine which information is reliable and which
is not. It would be wrong to shift that resvonsibility to the organization
which provided the information. Since torture generally takes place in
secluded places and often leaves no directly recognizable physical marks,
evidence is hardly ever fully conclusive. It is only by carefully evaluating
the concrete information against the background of what is known about the
general situation in the country concerned that the reliability of the source
can be determined. Moreover, as stated in the previous report, torture almost
invariably takes place in a political context. Victims of torture are very
often opvonents of the government in power. First-hand information about
torture, therefore, in many cases inevitably comes from groups whose volitical
ideas are at variance with those of the incumbent régime. The fact that
allegations of torture are coming from politically motivated sources does not
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imply, however, that the allegations themselves are politically motivated

too. Torture is absolutely forbidden under international law and everybody
therefore has the right to bring alleged cases of torture to the attention of
the world community. To his regret, the Special Rapporteur has found too
often that the alleged unreliability of the sources has been used by
governments as an argument for not giving detailed information about the cases
brought to their attention. The best way to prove the falseness of the
allegations is to provide this detailed information or to invite the

Special Rapporteur to visit the country and to see for himself what the
situation is.

6. As the Special Rapporteur said in his first revort, in view of the fact
that all States have unequivocally committed themselves to respect the
inherent dignity of man, torture should be seen essentially as a non-political
issue. It should, therefore, be a matter of concern that still too often
disclosure of the practice of torture is seen as a hostile act against the
State and that those who have made such disclosures are in danger of being
arrested and, possibly, subjected to torture themselves. Highly detailed
information is frequently brought to the attention of the Special Ravpporteur
with the explicit request that it should not be conveyed to the Government of
the country concerned as that could place certain persons or their relatives
in great danger.

7. The Special Rapporteur wishes to stress that the identity and character
of the source which provides the information is not the only criterion for
ascertaining its reliability; other factors, such as its consonance with
information from other sources and the general human rights situation in the
country concerned, are also taken into account.

8. The Special Rapporteur has also been requested on several occasions to
plead with Governments not to expel aliens within their jurisdiction to their
countries of origin where they might be in danger of being subjected to
torture.

9. It may be recalled that article 3 of the Convention against Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment provides that no
State Party shall expel, return ("refouler") or extradite a person to another
State where there are substantial grounds for believing that he would be in
danger of being subjected to torture and that, for the purpose of determining
whether there are such grounds, the competent authorities shall take into
account all relevant considerations including, where applicable, the existence
in the State concerned of a consistent pattern of gross, flagrant or mass
violations of human rights.

10. This conventional specification - which is not yet in force - of the
customary law principle of non-refoulement indicates that a State is under a
clear obligation not to expel aliens from its territory to their country of
origin if there is a real risk that the verson involved might be tortured
after his return. 1In the case of asylum-seekers whose request for asylum has
been rejected, it is first and foremost for the United Nations

High Commissioner for Refugees to intervene with the Governments involved;
and, in fact, UNHCR has done so on various occasions in the past.



E/CN.4/1987/13
page 4

11. Although in such cases - and even more so in cases where the issue of
asylum does not play a role - it is ultimately the Government of the country
of sojourn which, under current international law, is competent to decide
whether the alien will be returned, the Special Rapporteur feels that might be
appropriate for him to draw the attention of that Government to the fact that
in the country of origin torture is by no means an exceptional phenomenon and
to request it to take this into account in the decision-making process. 1In
this connection, Recommendation R(80)9, adopted on 27 June 1980 by the
Committee of Ministers of the Council of Europe recommended Governments:

"l. not to grant extradition where a request for extradition emanates from a
State not party to the European Convention on Human Rights and where there are
substantial grounds for believing that the request has been made for the
purpose of prosecuting or punishing the person concerned on account of his
race, religion, nationality or political opinion, or that his position may be
prejudiced for any of these reasons".
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ITI. ACTIVITIES OF THE SPECIAL RAPPORTEUR

A, Correspondence

12. 1In pursuance of paraqraph 3 of resolution 1986/50, the Special Rapporteur
addressed notes verbales to Governments and letters to intergovernmental
organizations and non-governmental organizations on 17 June 1986 with the
request that they provide information on measures taken or envisaged,
including legislation, to prevent and/or combat torture and to establish
safequards designed to protect the individual against torture.

13. In a reminder, dated 19 June 1986, the Special Rapporteur reiterated his
invitation to Governments to provide him with information on allegations of
cases of torture transmitted in 1985. He also stressed the importance of
receiving information on legislation aimed at ensuring adequate protection of
the right to physical and/or mental integrity of the individual, as well as on
training programmes for police and security personnel.

1l4. 1In response to his request the following Governments submitted
information: Byelorussian Soviet Socialist Republic (23 October 1986),
Bolivia (22 June 1986), Congo (17 September 1986), Cuba (16 July 1986),
Denmark (23 June 1986), Finland (9 July 1986), German Democratic Republic
(26 September 1986), India (18 October 1986), Indonesia (12 August 1986),
Italy (5 February 1986), Japan (27 August 1986), Liechtenstein

(15 November 1986), Libyan Arab Jamahiriya (2 July 1986), Mexico

(15 October 1986), Netherlands (24 July 1986), New Zealand (17 July 1986),
Norway (16 January 1986), Nigeria (5 August 1986), Peru (11l Augqust,

10 September 1986), Philippines (15 August 1986), Portugal

(30 September 1986), Republic of Korea (6 November 1986), Sweden (11 July,
25 August 1986), Switzerland (2 September 1986), Syrian Arab Republic

(14 July 1986), Togo (17 October 1986), Turkey (15 September 1986), Ukrainian
Soviet Socialist Republic (2 October 1986), Union of Soviet Socialist
Republics (13 October 1986) Zaire (27 August 1986).

15. Information was also provided by the International Labour Organisation
(ILO); the United Nations Educational, Scientific and Cultural Organization
(UNESCO); the Inter-American Commission on Human Rights; Amnesty
International; SOS Torture; the British Medical Association, the Commission
on Human Rights of Guatemala; Socorro Juridico (El Salvador) and the Swiss
Committee against Torture.

16. As in 1985, the Special Ravporteur received numerous allegations of the
practice of torture from different sources. After analysing them, letters
with a brief description of the allegations received were transmitted to

19 countries for clarification. In addition, the Svecial Rapporteur decided
to retransmit, on 19 July 1986, allegations sent to 15 Governments in 1985.
At the time of the preparation of this report no replies to specific
allegations had been received from the Governments of Afghanistan, the Congo,
Egypt, El Salvador, Iran (Islamic Republic of), Iraq, the Libyan Arab
Jamahiriya, Mozambique, South Africa, Suriname, the Syrian Arab Republic,
Uganda and Zimbabwe.
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B. Consultations

17. The Special Rapporteur held consultations in Geneva during visits in
June, September and November 1986. Private consultations with those
Governments that expressed the wish to meet with him were maintained. He also
received non-governmental organizations, private individuals and groups. On
26 November 1986, the Special Rapporteur heard six witnesses, who testified
concerning the torture and ill-treatment to which they had been subjected
while held in detention.

C. Urgent action

18. A number of requests for urgent action were received durina 1986. The
Special Rapporteur decided to bring 19 to the immediate attention of the
respective Government on a purely humanitarian basis, to ensure that the right
to physical and mental integrity of the individual was protected. He also
requested information on remedial measures, includina those taken by the
Judiciary, in case the allegations were proved correct. Most of the
allegations concerned persons subjected to torture during interrogation while
being held incommunicado by security police.

19. Urgent appeals were sent to the Governments of the following States:

(a) Bahrain (30 September 1986), concerning three persons in
investigative detention, two of whom had allegedly needed medical care as a
result of the ill-treatment they received;

{b) Bangladesh (5 June 1986), concerning three persons in police custody;

{c) Chile (27 June, 15 July, 3 October and 4 November 1986), concerning
a number of persons recently arrested by the security forces;

(d) Colombia (16 July 1986), concerning two persons detained by the
military;

{e) E1l Salvador (6 June 1986), concerning eight persons arrested and
detained by security forces;

(f) 1Indonesia (10 September 1986), concerning a student of East Timor
descent who had been arrested at the university campus;

(g9) Islamic Republic of Iran (30 September 1986), concerning
three physicians held in custody;

(h) Paraguay (17 November 1986), concerning a journalist held in
incommunicado detention;

(i) Republic of Korea (6 June 1986), concerning seven persons detained
by the military security police;

(i) South Africa (19 June, 15 July and 10 September 1986), concerning a
priest and three other persons who were arrested and detained under the state
of emergency;
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(k) Suriname (24 September 1986), concerning a number of people of
Bush-Lepo descent;

(1) Thailand (5 June 1986), concerning versons of Kampuchean descent,
who were arrested on a charge of robbery and manslaughter;

(m) Turkey (9 and 30 October 1986), concerning a Turkish national,
residing in Sweden, who was arrested after re-entry into Turkey and about
10 persons of Iranian descent;

{n) Zimbabwe (5 June 1986), concerning a leading politician who has been
under arrest for some time.

20, 1In response to his appeal the Special Rapporteur received seven replies:

(1) The Government of Bangladesh reported, by letter dated
7 August 1986, that the matter had been thoroughly investigated by the
appropriate authorities; the allegations of torture were found to be baseless
and false. The alleged victims of torture were released;

(2) By letters dated 17 and 18 November 1986 respectively, the
Government of Chile made reference to the duplication of procedures, since the
same cases had been brought to its attention by the Special Rapporteur on the
situation of human rights in Chile. Nevertheless, the Government stated that
special instructions had been issued on 30 July 1985 regarding treatment of
detainees. It also announced the conclusion of an aareement with the
International Committee of the Red Cross (ICRC), concluded in September 1986,
whereby delegates and doctors paid regular visits to the inmates with whom
they held private interviews. Security personnel kept ICRC informed on the
status of the list of detainees;

{(3) The Government of Colombia transmitted, on 17 October 1986, a reply
provided by the Military Prosecutor, dated 29 September 1986. According to
the information received, the alleged victims were arrested by the
National Police on 28 May 1986. They admitted to having connections with
guerrilla groups and signed a declaration stating that they had never been
subjected to torture. One of the alleged victims is currently in prison for a
common crime.

(4) 1Informally, the Special Rapporteur was also informed by the
Indonesian authorities that the cases brought to the attention of their
Government had been thoroughly investigated in conformity with the existing
legal procedures. The alleged victims were released on 11 October 1986;

(5) The Government of the Republic of Korea also provided information in
a letter dated 6 November 1986 stating that one case was still under
investigation. According to the information, no evidence of torture had been
found in the other cases;

(6) The Special Rapporteur was informed by the Government of Thailand,
by letter dated 4 July 1986, that the alleged victims of torture were common
criminals charged with murder and robbery. According to the information, they
were arrested on 21 March 1986 and bore no visible evidence of torture.
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Subsequently, the Special Rapporteur was provided with additional

information. On 27 November 1986, the representative of Thailand met the
Special Rapporteur and provided further clarification on the cases. According
to an aide-mémoire, the alleged victims of torture received "medical
examinations as stipulated by the prison's rules and regulations". Some marks
and wounds on their bodies were duly noted, and "... It is conceivable that
they might have acquired such marks and wounds prior to being arrested ...";

(7) On 28 November 1986, the Government of Turkey informed the
Special Rapporteur that one of the alleged cases of torture (a foreigner who
had entered the country illeaally), was released on 30 Sentember 1986. As for
the second case, no record or information had been found. According to the
information, torture is categorically prohibited. "The Turkish Government is
resolved to continue its policy of ensuring the protection of the physical and
mental integrity of the individual, regardless of whether the individual might
be a Turkish citizen or a foreigner".

21. The Special Rapporteur received no reply to his urgent appeals from the
Governments of Bahrain, the Islamic Republic of Iran, Paraguay, South Africa,

Suriname and Zimbabwe.

D. On-site observations

22, The Special Rapporteur has, on several occasions expressed his readiness
to travel to the territory of any member State with the consent or at the
invitation of the Government concerned for the purpose of carrying out on-site
observations. Such visits would enable the Special Rapporteur to assess the
allegations transmitted by different sources on concrete cases and verify
facts. During such visits the Special Rapporteur in addition to consulting
with the authorities, might also hold private interviews with alleged victims
of torture, groups, entities or institutions, including persons sentenced or
in detention in local prisons.
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III. ROLE OF MEDICAL PERSONNEL IN TORTURE

23, In his first report, the Special Rapporteur mentioned special safeguards
that should be adopted concerning arrested or imprisoned people in order to
prevent them from being tortured (E/CN.4/1985/15, paras. 45-47). Among the
safequards, article 2 of the Code of Conduct for Law Enforcement Officials,
adopted by the General Assembly in resolution 34/169, provides that "in the
performance of their duty, law enforcement officials shall respect and protect
human dignity and maintain and uphold the human rights of all persons".
Accordingly, "an order from a superior officer or a public authority may not
be invoked as a justification of torture" (art. 2, para. 3, of the Convention
against Torture). States shall furthermore ensure that education and
information regarding the prohibition against torture are fully included in
the training of law enforcement personnel, civil or military, medical
personnel, public officials and other persons who may be involved in the
custody, interrogation or treatment of any individual subjected to any form of
arrest, detention or imprisonment (art. 10, para. 1, of the Convention and
art. 5 of the Declaration of 1975). They shall also keep under review
interrogation rules, instructions, methods and practices as well as
arrangements for the custody and treatment of arrested and detained persons,
with a view to preventing any cases of torture (art 1l1l. of the Convention).
Any victim of an act of torture obstains redress and has an enforceable right
to fair and adequate compensation, including the means for as full
rehabilitation as possible (art. 14, para. 1, of the Convention).

24, Article 6 of the Code of Conduct for Law Enforcement Officials provides
that "law enforcement officials shall ensure the full protection of the health
of persons in their custody and, in particular, shall take immediate action to
secure medical attention whenever required"”. The "medical attention" refers
to "services rendered by any medical versonnel, including certified medical
practioners and paramedics".

25. Concerning the protection of victims of international armed conflicts, -
article 16 of Protocol I additional to the Geneva Conventions of

12 August 1949 1/ provides general protection of medical duties. It states
that "under no circumstances shall any person be punished for carrying out
medical activities compatible with medical ethics, regardless of the person
benefiting therefrom" (para. l); that "persons engaged in medical activities
shall not be compelled to perform acts or to carry out work contrary to the
rules of medical ethics ..." (para. 2); and that medical personnel shall not
be compelled to give any information concerning the wounded and sick who are,
or who have been, under their care, if such information would, in their
opinion, prove harmful to the patients concerned or to their families.

(para. 3).

26, 1In regard to prisoners, rules 22 to 26 of the Standard Minimum Rules for
the Treatment of Prisoners 2/ govern medical services. At every institution
the services of at least one qualified medical officer with some knowledge of
psychiatry, specialized institutions for specialist treatment, and a dental
officer must be available {(rule 22). 1In women's institutions, the necessary
pre-natal and post-natal care must be provided, as well as a nursery staffed
by qualified persons (rule 23), BEvery prisoner should be examined by the
medical officer as soon as possible after his admission (rule 24). The
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medical officer shall have the care of the physical and mental health of the
prisoners and should see all sick prisoners daily (rule 25). In addition, he
shall inspect the food hygiene, cleanliness, sanitation, heatina, lighting,
ventilation, clothing and bedding in the institution (rule 26).

27. A Working Group of the Sixth Committee has drafted a number of principles
concerning detainees (A/C.6/40/L.18, annex). Draft principle 21 provides that
"proper medical examination shall be offered to a detained or imprisoned
person as promptly as possible after his admission to the place of detention
or imprisonment, and thereafter medical care and treatment shall be provided
whenever necessary. This care and treatment shall be provided free of charage".

28. 1In addition to the vrotective measures described above, the

General Assembly decided in resolution 37/194 to adopt the Principles of
Medical Ethics relevant to the role of health personnel, particularly
physicians, in the protection of prisoners and detainees against torture and
other cruel, inhuman or degrading treatment or punishment, because it was
"alarmed that not infrequently members of the medical profession or other
health personnel are engaged in activities which are difficult to reconcile
with medical ethics". The epxression "health personnel" includes not only
physicians, but also people such as physician-assistants, paramedics, physical
therapists and nurse practitioners.

29. In the same resolution, the General Assembly recalled with appreciation
the Guidelines for Medical Doctors concerning Torture and Other Cruel, Inhuman
or Degrading Treatment or Punishment in relation to Detention and Imprisonment
adopted by the World Medical Association in the 1975 Declaration of Tokyo
(A/31/234, annex II). According to paragraph 4 of the Declaration, "the
doctor's fundamental role is to alleviate the distress of his or her fellow
men, and no motive whether personal, collective or political shall prevail
against this higher purpose”. In this context, the Principles of Medical
Ethics establish that "it is a contravention of medical ethics for health
personnel, particularly physicians, to be involved in any professional
relationship with prisoners or detainees the purpose of which is not solely to
evaluate, protect or improve their physical and mental health" (principle 3).

30, The principle of non-discrimination is incorporated in the Principles of
Medical Ethics as follows: "Health personnel, particularly physicians,
charged with the medical care of prisoners and detainees have a duty to
provide them with protection of their physical and mental health and treatment
of disease of the same quality and standard as is afforded to those who are
not imprisoned or detained" (principle 1). It is also provided that "there
may be no derogation from the foregoing principles on any ground whatsoever,
including public emergency" (principle 6). In addition, the General Assembly
expressed its conviction in resolution 37/194 that "under no circumstances
should a person be punished for carrying out medical activities compatible
with medical ethics regardless of the person benefiting therefrom, or be
compelled to perform acts or to carry out work in contravention of medical
ethics, but that, at the same time, contravention of medical ethics for which
health personnel, particularly physicians, can be held responsible should
entail accountability". However, persons accused of actina in contravention
of these principles might, under particular circumstances, plead

force majeure. Consequently, the General Assembly noted that "in accordance
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with the Declaration of Tokyo measures should be taken by States and by
professional associations and other bodies, as appropriate, against any
attempt to subject health personnel or members of their families to threats or
reprisals resulting from a refusal by such personnel to condone the use of
torture or other forms of cruel, inhuman or degrading treatment".

31. The Principles of Medical Ethics prevent health personnel, particularly
physicians, from:

(a) Engaging, actively or passively, in acts which constitute
participation in, complicity in, incitement to or attempts to commit torture
or other cruel, inhuman or degrading treatment or punishment (principle 2);

{b) Applying their knowledge and skills in order to assist in the
interrogation of prisoners and detainees in a manner that may adversely affect
the physical or mental health or condition of such prisoners or detainees
(principle 4 (a));

(c) Certifying the fitness of prisoners or detainees for any form, of
treatment or punishment that may adversely affect their physical or mental
health and which is not in accordance with the relevant international
instruments, or participating in any way in the infliction of any such
treatment or punishment (principle 4 (b)); and

(d) Participating in any procedure for restrainina a prisoner or
detainee unless such a procedure is determined in accordance with purely
medical criteria as being necessary for the protection of the physical or
mental health or the safety of the prisoner or detainee himself, of his fellow
prisoners or detainees, or of his guardians, and presents no hazard to his
physical or mental health (principle 5). (Nevertheless, according to the
Declaration of Tokyo, "where a prisoner refuses nourishment and is considered
by the doctor as capable of forming an unimpaired and rational judgement
concerning the consequences of such a voluntary refusal of nourishment, he or
she shall not be fed artificially" (para. 5).)

32. Article 7 of the Covenant on Civil and Political Rights states that "in
particular, no one shall be subjected without his free consent to medical or
scientific experimentation”. The Human Rights Committee indicated that "...
the prohibition extends to medical or scientific experimentation without the
free consent of the person concerned" and that "special protection in regard
to such experiments is necessary in the case of persons not capable of giving
their consent". 3/ Moreover, paragraph 6 of the Declaration on the Use of
Scientific and Technological Progress in the Interests of Peace and for the
Benefit of Mankind (adopted by the General Assembly in resolution 3384 (XXX))
states that the physical and intellectual integrity of the human personality
shall be protected "... from possible harmful effects of the misuse of
scientific and technoloaical developments". In addition, draft

princiole 19 bis of the draft body of principles referred to in paragraph 27
states that "no detained or imprisoned person shall, even with his consent, be
subjected to any medical or scientific experimentation which may be
detrimental to his health".
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33. In regard to persons detained on grounds of mental ill health or
suffering from mental disorder, the Special Rapporteur of the Sub-Commission
on that subject concluded that psychiatry "is often used to subvert the
political and legal guarantees of the freedom of the individual and to violate
seriously his human and legal rights"; that "in some States, psychiatric
hospitalization and treatment is forced on the individual who does not support
the existing political régime ..."; and that in other States "persons are
detained involuntarily and are used as guinea-pigs for new scientific
experiments". 4/ The Special Rapporteur of the Sub-Commission also concluded
that "by involuntary admission and detention of a patient many of his human
and legal rights can be collectively violated", inter alia, "the right not to
be subjected to torture or to cruel, inhuman or deqrading treatment or
punishment ..."; 5/ and that "some of the scientific and technological
advances have adverse effects and in certain cases they pose threats to the
physical and intellectual inteqrity of the patient. Thus, the side-effects of
the major tranquillizing and antidepressant drugs can be very severe; for
example the administration of strong tranquillizing or antidepressant drugs
over a long period may be such as to cause unpredicted personality changes in
the patient". 6/

34, Consequently, the Special Rapporteur of the Sub-Commission proposed the
adoption of a draft body of principles, guidelines and guarantees for the
protection of the mentally ill or persons suffering from mental disorder. 7/
They include the following: "difficulties of adaptation to certain moral,
social, cultural or political values or religious beliefs shall not be a
determining factor in diagnosing a mental illness or a mental disorder"”
(draft art. 5, para. 2); ‘"certain therapies and treatments, such as
psychosurgery and electroconvulsive treatment, shall never be applied without
the patient's consent or the consent of his legal representative"

(draft art. 9, para. 3); "medication shall be given to a patient only for
therapeutic purposes and shall not be administered as a punishment or used for
the purpose of restraint or for the convenience of the medical and nursing
staff" (draft art. 10, para. 1); and "every patient shall have the right to
refuse treatment" (draft art. 11, para. 1).
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IV. RESPONSIBILITY FOR THE VIOLATION OF THE PROHIBITION OF TORTURE

35. In the introduction to his first report the Special Rapporteur concluded
that the prohibition of torture could be considered to belong to the rules of
jus cogens, since it is an international obligation of essential importance
for safequarding the human being from which no derogation is possible.

36. What kind of responsibility does the violation of such an important
international obligation entail? In the first place a distinction must be
made between international, individual and State responsibility.

37. In virtually all countries acts of torture are a crime punishable under
national law. It goes without saying that this is the most appropriate way
for torturers to be brought to justice. However, in view of the fact that
torture has been defined in international instruments, such as the

1984 Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment, as "any act by which severe pain or suffering ... is
intentionally inflicted ... by or at the instigation of or with the consent or
acquiescence of a public official or other person acting in an official
capacity", it is by no means exceptional that an offender is not prosecuted in
the country in which the offence is committed. In fact, this is precisely why
torture has become so much a matter for international concern.

38. One of the important elements of the 1984 Convention is, therefore, the
establishment of universal jurisdiction with regard to torture. According to
articles 4 and 5, each State party shall ensure that all acts of torture,
wherever they are committed and irrespective of the nationality of the alleged
offender, shall be punishable under its national law, and article 7 introduces
the principle of dedere aut judicare for perpetrators of torture.

39, Although the discussion as to whether torture is an international crime
has not yet come to a conclusion - a discussion which may be called
theoretical as long as no international criminal court has been established -
there are strong arguments for including torture - at least if it is practised
regularly by an individual - in that category. As the Special Rapporteur of
the International Law Commission on a draft code of offences against the peace
and security of mankind, Mr. Doudou Thiam of Senegal, said in his second
report:

"Violations of human rights may at one time fall within the scope of
internal law and at another within that of international law, depending
on their seriousness. If the violation goes beyond a certain point, it
falls within the category of international crimes and, depending on its
seriousness, it may be at the top of the scale, in other words it may be
a crime against humanity. There is strictly speaking no difference of
nature between the two concepts, only a difference of degree. Once they
exceed a certain degree of seriousness, violations of human rights are
indistinguishable from 'crimes against humanity'." (A/CN.4/377, para. 40)

40. Although he did not include serious cases of torture explicitly in his
draft articles, he did not exclude them either. In his categorization of
crimes against humanity in draft article 12, he mentions in paragraph 3
"inhuman acts which include, but are not limited to, murder, extermination,
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enslavement, deportation or persecution, committed against elements of a
population on social, political, racial, religious or cultural grounds.”
(A/CN.4/398, para. 262)

41. It may thus be concluded that torture, when practised systematically
against certain groups of the population, is a serious crime for which the
perpetrator is directly accountable under international law whatever his
position in the official hierarchy. 1In this respect it is relevant to quote
draft article 9:

"The fact that an offence was committed by a subordinate does not
relieve his superiors of their criminal responsibility, if they knew or
possessed information enabling them to conclude, in the circumstances
then existing, that the subordinate was committing or was going to commit
such an offence and if they 4id not take all the practically feasible
measures in their power to prevent or suppress the offence”.

42, The situation with regard to the responsibility of the State within whose
jurisdiction torture is practised is more complex. State responsibility
creates a legal relationship between the active side and the vpassive side, the
State which has violated its obligations under international law and the
injured State. 1In the case of violations of human rights it may be difficult
to identify the injured State since the victims of these violations are
generally the offending State's own subjects. As no other State is
immediately and indirectly affected by the violation, it could be said that
all other parties (in the case of a convention) or all other States (in the
case of customary law) have a legal interest in the termination of the
violation and, consequently, may intervene with the offending State to that
end. Under conventional law this is institutionalized (usually in an optional
way) by the right of a State to complain; in more general terms it is
virtually established that diplomatic intervention, in the case of serious
violations of human rights, by the organized community of States or by
individual States does not constitute interference in the internal affairs of
the offending State - which is prohibited by international law, although it is
still a matter of controversy whether individual States may take unilateral
measures which go further.

43. This legal interest of other States in the compliance with international
obligations in the field of human rights has been officially recognized by the
International Court of Justice if basic human rights are violated. 1In the
case of a State's obligations vis-3-vis the international community as a
whole, all States can be held to have a legal interest in their protection;
they are obligations erga omnes. As an example of such obligations the Court
mentioned, inter alia, obligations deriving from the principles and rules
concerning the basic rights of the human person, including protection from
slavery and racial discrimination. 8/

44, There is no doubt that the right not to be tortured belongs to this
category of basic human rights and that, consequently, all States have a legal
interest in compliance with the prohibition of torture, in other words the
transgressor of this prohibition is responsible to the international community
as a whole and, in principle, other States may bring a claim as
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representatives of that community. If the practice of torture takes on a
"massive", "persistent" or "systematic" character, it may even fall within the

concept of an "international crime". As the International Law Commission put
it:

"Contemporary international law has reached the point of condemning
outright the practice of certain States ... in imperiling human life and
dignity ... The international community as a whole, and not merely one
or other of its members, now considers that such acts violate principles
formally embodied in the Charter and, even outside the scope of the
Charter, principles which are now so deeply rooted in the conscience of
mankind that they have become particularly essential rules of general
international law. There are enough manifestations of the views of
States to warrant the conclusion that in the general opinion, some of
these acts genuinely constitute 'international crimes', that is to say,
international wrongs which are more serious than others and which, as
such, should entail more severe legal consequences”. 9/

45, It is not yet clear what form this special type of international
responsibility will take, but the International Law Commission stressed that

"the attribution to the State of an internationally wrongful act
characterized as an 'international crime' is quite different from the
incrimination of certain individuals-organs for actions connected with
the commission of an 'international crime' of the State, and that the
obligation to punish such individual actions does not constitute the form
of international responsibility specially applicable to a State
committing an 'international crime' or, in any case, the sole form of
this responsibilitv" 10/

(which it might do in the case of a less serious international wrongful act
(P.H.K.)).

46, 1In conclusion it can be said that, according to contemporary
international law, torture is a violation of an erga omnes obligation and
therefore entails the responsibility of the State towards the international
community as a whole. If torture is practised in a persistent and systematic
manner or on a widespread scale it amounts to an international crime.






